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(d) Alternative filing. With the express
written permission of the Commission
or its designees, the submission of a
swaps or physical commodity portfolio
summary statement spreadsheet in dig-
ital format, only insofar as the spread-
sheet provides at least the same data
as that required by paragraphs (b) or
(c) of this section respectively may be
substituted for the 401 or 404 filing re-
spectively.

(e) Precedence of other reporting obliga-
tions. Reporting obligations imposed by
regulations other than those contained
in this section shall supersede the re-
porting requirements of paragraphs (b)
and (c) of this section but only insofar
as other reporting obligations provide
at least the same data and are sub-
mitted to the Commission or its des-
ignees at least as often as the reporting
requirements of paragraphs (b) and (c)
of this section.

(f) Compliance date. The compliance
date of this section shall be sixty days
after the term ‘‘swap’ is further de-
fined under the Wall Street Trans-
parency and Accountability Act of 2010.
A document will be published in the
FEDERAL REGISTER establishing the
compliance date.

§151.7 Aggregation of positions.

(a) Positions to be aggregated. The po-
sition limits set forth in §151.4 shall
apply to all positions in accounts for
which any person by power of attorney
or otherwise directly or indirectly
holds positions or controls trading and
to positions held by two or more per-
sons acting pursuant to an expressed or
implied agreement or understanding
the same as if the positions were held
by, or the trading of the position were
done by, a single individual.

(b) Owmnership of accounts generally.
For the purpose of applying the posi-
tion limits set forth in §151.4, except
for the ownership interest of limited
partners, shareholders, members of a
limited liability company, bene-
ficiaries of a trust or similar type of
pool participant in a commodity pool
subject to the provisos set forth in
paragraph (c) of this section or in ac-
counts or positions in multiple pools as
set forth in paragraph (d) of this sec-
tion, any person holding positions in
more than one account, or holding ac-
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counts or positions in which the person
by power of attorney or otherwise di-
rectly or indirectly has a 10 percent or
greater ownership or equity interest,
must aggregate all such accounts or
positions.

(c) Ownership by limited partners,
shareholders or other pool participants.
(1) Except as provided in paragraphs
(c)(2) and (3) of this section, a person
that is a limited partner, shareholder
or other similar type of pool partici-
pant with an ownership or equity inter-
est of 10 percent or greater in a pooled
account or positions who is also a prin-
cipal or affiliate of the operator of the
pooled account must aggregate the
pooled account or positions with all
other accounts or positions owned or
controlled by that person, unless:

(i) The pool operator has, and en-
forces, written procedures to preclude
the person from having knowledge of,
gaining access to, or receiving data
about the trading or positions of the
pool;

(ii) The person does not have direct,
day-to-day supervisory authority or
control over the pool’s trading deci-
sions; and

(iii) The pool operator has complied
with the requirements of paragraph (h)
of this section on behalf of the person
or class of persons.

(2) A commodity pool operator hav-
ing ownership or equity interest of 10
percent or greater in an account or po-
sitions as a limited partner, share-
holder or other similar type of pool
participant must aggregate those ac-
counts or positions with all other ac-
counts or positions owned or controlled
by the commodity pool operator.

(3) Each limited partner, shareholder,
or other similar type of pool partici-
pant having an ownership or equity in-
terest of 25 percent or greater in a com-
modity pool the operator of which is
exempt from registration under §4.13 of
this chapter must aggregate the pooled
account or positions with all other ac-
counts or positions owned or controlled
by that person.

(d) Identical trading. Notwithstanding
any other provision of this section, for
the purpose of applying the position
limits set forth in §151.4, any person
that holds or controls the trading of

342



Commodity Futures Trading Commission

positions, by power of attorney or oth-
erwise, in more than one account, or
that holds or controls trading of ac-
counts or positions in multiple pools
with identical trading strategies must
aggregate all such accounts or posi-
tions that a person holds or controls.

(e) Trading control by futures commis-
sion merchants. The position limits set
forth in §151.4 shall be construed to
apply to all positions held by a futures
commission merchant or its separately
organized affiliates in a discretionary
account, or in an account which is part
of, or participates in, or receives trad-
ing advice from a customer trading
program of a futures commission mer-
chant or any of the officers, partners,
or employees of such futures commis-
sion merchant or its separately orga-
nized affiliates, unless:

(1) A trader other than the futures
commission merchant or the affiliate
directs trading in such an account;

(2) The futures commission merchant
or the affiliate maintains only such
minimum control over the trading in
such an account as is necessary to ful-
fill its duty to supervise diligently
trading in the account; and

(3) Each trading decision of the dis-
cretionary account or the customer
trading program is determined inde-
pendently of all trading decisions in
other accounts which the futures com-
mission merchant or the affiliate
holds, has a financial interest of 10 per-
cent or more in, or controls.

(f) Independent Account Controller. An
eligible entity need not aggregate its
positions with the eligible entity’s cli-
ent positions or accounts carried by an
authorized independent account con-
troller, as defined in §151.1, except for
the spot month provided in physical-
delivery Referenced Contracts, pro-
vided, however, that the eligible entity
has complied with the requirements of
paragraph (h) of this section, and that
the overall positions held or controlled
by such independent account controller
may not exceed the limits specified in
§151.4.

(1) Additional requirements for ex-
emption of Affiliated Entities. If the
independent account controller is af-
filiated with the eligible entity or an-
other independent account controller,
each of the affiliated entities must:
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(i) Have, and enforce, written proce-
dures to preclude the affiliated entities
from having knowledge of, gaining ac-
cess to, or receiving data about, trades
of the other. Such procedures must in-
clude document routing and other pro-
cedures or security arrangements, in-
cluding separate physical locations,
which would maintain the independ-
ence of their activities; provided, how-
ever, that such procedures may provide
for the disclosure of information which
is reasonably necessary for an eligible
entity to maintain the level of control
consistent with its fiduciary respon-
sibilities and necessary to fulfill its
duty to supervise diligently the trading
done on its behalf;

(i) Trade such accounts pursuant to
separately developed and independent
trading systems;

(iii) Market such trading systems
separately; and

(iv) Solicit funds for such trading by
separate disclosure documents that
meet the standards of §4.24 or §4.34 of
this chapter, as applicable where such
disclosure documents are required
under part 4 of this chapter.

(g) Exemption for underwriting. Not-
withstanding any of the provisions of
this section, a person need not aggre-
gate the positions or accounts of an
owned entity if the ownership interest
is based on the ownership of securities
constituting the whole or a part of an
unsold allotment to or subscription by
such person as a participant in the dis-
tribution of such securities by the
issuer or by or through an underwriter.

(h) Notice filing for exemption. (1) Per-
sons seeking an aggregation exemption
under paragraph (c), (e), (f), or (i) of
this section shall file a notice with the
Commission, which shall be effective
upon submission of the notice, and
shall include:

(i) A description of the relevant cir-
cumstances that warrant
disaggregation; and

(ii) A statement certifying that the
conditions set forth in the applicable
aggregation exemption provision has
been met.

(2) Upon call by the Commission, any
person claiming an aggregation exemp-
tion under this section shall provide to
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the Commission such information con-
cerning the person’s claim for exemp-
tion. Upon notice and opportunity for
the affected person to respond, the
Commission may amend, suspend, ter-
minate, or otherwise modify a person’s
aggregation exemption for failure to
comply with the provisions of this sec-
tion.

(3) In the event of a material change
to the information provided in the no-
tice filed under this paragraph, an up-
dated or amended notice shall prompt-
ly be filed detailing the material
change.

(4) A notice shall be submitted in the
form and manner provided for in
§151.10.

(i) Exemption for federal law informa-
tion sharing restriction. Notwithstanding
any provision of this section, a person
is not subject to the aggregation re-
quirements of this section if the shar-
ing of information associated with such
aggregation would cause either person
to violate Federal law or regulations
adopted thereunder and provided that
such a person does not have actual
knowledge of information associated
with such aggregation. Provided, how-
ever, that such person file a prior no-
tice with the Commission detailing the
circumstances of the exemption and an
opinion of counsel that the sharing of
information would cause a violation of
Federal law or regulations adopted
thereunder.

§151.8 Foreign boards of trade.

The aggregate position limits in
§151.4 shall apply to a trader with posi-
tions in Referenced Contracts executed
on, or pursuant to the rules of a foreign
board of trade, provided that:

(a) Such Referenced Contracts settle
against any price (including the daily
or final settlement price) of one or
more contracts listed for trading on a
designated contract market or swap
execution facility that is a trading fa-
cility; and

(b) The foreign board of trade makes
available such Referenced Contracts to
its members or other participants lo-
cated in the United States through di-
rect access to its electronic trading
and order matching system.
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§151.9 Pre-existing positions.

(a) Non-spot-month position limits. The
position limits set forth in §151.4(b) of
this chapter may be exceeded to the ex-
tent that positions in Referenced Con-
tracts remain open and were entered
into in good faith prior to the effective
date of any rule, regulation, or order
that specifies a position limit under
this part.

(b) Spot-month position limits. Not-
withstanding the pre-existing exemp-
tion in non-spot months, a person must
comply with spot month limits.

(¢) Pre-Dodd-Frank and transition pe-
riod swaps. The initial position limits
established under §151.4 shall not apply
to any swap positions entered into in
good faith prior to the effective date of
such initial limits. Swap positions in
Referenced Contracts entered into in
good faith prior to the effective date of
such initial limits may be netted with
post-effective date swap and swaptions
for the purpose of applying any posi-
tion limit.

(d) Eremptions. Exemptions granted
by the Commission under §1.47 for swap
risk management shall not apply to
swap positions entered into after the
effective date of initial position limits
established under §151.4.

§151.10 Form and manner of reporting
?nd submitting information or fil-
ings.

Unless otherwise instructed by the
Commission or its designees, any per-
son submitting reports under this sec-
tion shall submit the corresponding re-
quired filings and any other informa-
tion required under this part to the
Commission as follows:

(a) Using the format, coding struc-
ture, and electronic data transmission
procedures approved in writing by the
Commission; and

(b) Not later than 9 a.m. Eastern
Time on the next business day fol-
lowing the reporting or filing obliga-
tion is incurred unless:

(1) A 404A filing is submitted pursu-
ant §151.5(d), in which case the filing
must be submitted at least ten busi-
ness days in advance of the date that
transactions and positions would be es-
tablished that would exceed a position
limit set forth in §151.4;
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